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Introductory	 Statement	 for	 the	 European	 Parliament's	 FISC	 Subcommittee	 -	 1	
December	2020	
	
Many	 thanks	 for	 invitation	 to	 speak	 before	 the	 European	 Parliament’s	 FISC	
Subcommittee	 today.	 I	 have	 been	 asked	 to	 speak	 about	 “Eliminating	 harmful	 tax	
practices	creating	distortions	of	competition	in	the	Single	Market".	
	
In	 2014,	 the	 European	 Commission	 opened	 an	 investigation	 against	 Ireland.	 It	
alleged	 that	 the	 Irish	 tax	 authorities	 had	 issued	 two	 tax	 rulings	 to	AOE	 and	ASI	 in	
1991	 and	 2007,	 respectively,	 both	 of	 which	 allegedly	 gave	 the	 Apple	 subsidiaries	
preferable	 tax	 treatment	 amounting	 to	 illegal	 state	 aid	 under	 the	 Treaty	 of	 the	
Functioning	 of	 the	 European	 Union.	 Both	 Ireland	 and	 Apple	 appealed	 the	
Commission’s	 decision	 and	 won	 before	 the	 General	 Court.	 The	 European	
Commission	experienced	a	similar	defeat	in	an	earlier	case	against	the	Netherlands	
and	Starbucks.		

Following	 these	defeats,	 the	 inevitable	question	 is	where	 this	 leaves	 the	European	
Commission’s	tax	agenda	going	forward.		

Europe	doesn’t	have	a	federal	tax	system,	and	it	 is	up	to	each	of	the	EU’s	Member	
States	to	decide	its	own	corporate	tax	rate.	 In	some	Member	States,	the	corporate	
tax	rate	ranges	from	12.5%	to	35%.	This	is	possible	because	the	Member	States	have	
exclusive	competence	within	the	area	of	direct	taxation.		

For	 some	 time,	 the	 European	 Commission	 has	 tried—and	 failed—to	 create	 a	
common,	 consolidated	 corporate	 tax	 base	 through	 legislation	 both	 in	 2011	 and	
2016.	So	far,	however,	there	has	been	little	political	will	amongst	the	EU	states	to	do	
this.	 In	 light	of	these	repeated	failures,	 the	European	Commission	tried	to	advance	
its	tax	agenda	through	the	judicial	system,	which	so	far	has	proven	difficult.	

Tax	Rulings	and	State	Aid	

Many	 of	 the	 European	 Union’s	Member	 States	 operate	 with	 a	 national	 tax	 ruling	
system.	Such	a	system	may	be	set	up	because	taxpayers	require	support	in	their	own	
assessments,	 or	 because	 there	 exists	 a	 desire	 to	 foster	 a	 level	 of	 cooperation	
between	 taxpayers	 and	 the	 taxation	 authorities,	 or	 because	 authorities	 view	 a	
rulings	system	as	a	means	of	 identifying	 important	 information	at	an	earlier	 stage.	
These	 justifications	 underpin	 the	 overarching	 notion	 that	 tax	 rulings	 can	 often,	
through	increased	certainty	and	clarity,	produce	a	better	taxation	environment.	

However,	Member	States	cannot	give	financial	support	to	selective	companies	in	the	
form	of	a	 favourable	tax	ruling	 in	order	to	protect	or	boost	certain	sectors	of	their	
national	economies.	That	 is	considered	illegal	state	aid.	 It	has	a	distortive	effect	on	
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competition	and	can	prejudice	 the	 interests	of	more-efficient	 competitors	 in	other	
Member	States,	which	harms	both	economies	and	consumers.		

Without	any	form	of	state	aid	control,	the	EU’s	Member	States	could	be	tempted	to	
enter	into	a	wasteful	subsidies	race,	with	each	state	giving	more	and	more	support	
to	its	own	national	industries	at	the	expense	of	taxpayers.	It	is	therefore	essential	to	
the	 effective	 running	 of	 the	 European	 single	 market	 that	 companies	 are	 able	 to	
compete	with	 each	other	 at	 a	 level	 playing	 field,	 and	 that	Member	 States	 are	not	
allowed	 to	 distort	 competition	 by	 giving	 state	 aid	 to	 companies	 in	 the	 form	 of	
sweetheart	deals.		

Way	Forward		

So	where	does	this	defeat	leave	the	European	Commission	going	forward?	It	is	clear	
that	 the	 General	 Court	 has	 not	 closed	 the	 door	 on	 the	 European	 Commission	
bringing	judicial	action	against	national	tax	authorities	if	they	issue	sweetheart	deals	
to	corporations	in	form	of	lower	tax	compared	to	their	competitors.		

However,	the	 loss	 is	a	reminder	of	what	 it	takes	to	 lift	the	 legal	burden	of	proof	 in	
cases	involving	state	aid	and	tax	rulings	in	cases	where	the	EU	Member	States	have	
exclusive	competence.	In	this	case,	it	was	not	enough	for	the	European	Commission	
to	simply	rely	on	a	number	of	presumptions	and	exclusions,	which	they	can	do	when	
the	competence	lies	with	the	EU.	The	European	Commission	must	carry	out	a	more	
meticulous	and	thorough	factual	assessment.		

One	 would	 hope	 that	 this	 defeat—as	 well	 as	 previous	 defeats—has	 made	 the	
European	Commission	realize	what	it	takes	to	bring	state	aid	action	against	national	
tax	authorities.		

The	General	Court	also	reminded	us	of	the	European	Commission’s	 limitations/lack	
of	competence	within	areas	of	direct	taxation	such	as	corporate	taxation.	While	the	
European	Commission	can	continue	to	use	the	state	aid	framework	to	hold	national	
tax	 authorities	 accountable	 for	 any	 tax	 ruling	 that	 gives	 any	 company	 a	 selective	
advantage	 in	 form	 of	 a	 lower	 tax	 burden,	 it	 is	 a	 slow	 and	 resource-intensive	
exercise.		

Thus,	 the	 European	Commission	 is	 currently	 looking	 for	 another	way	of	 creating	 a	
single	 EU-wide	 system	 for	 computing	 taxable	 income.	 The	 Commission	
has	suggested	 use	 Article	 116	 of	 the	 European	 Treaty	 in	 order	 to	 eliminate	
competition	distortions	that	may	exist	due	to	different	national	tax	rules.	It	requires	
the	European	Commission	to	establish	that	the	different	national	rules—whether	tax	
or	 otherwise—	 create	 a	 distortion	 of	 competition	 in	 the	 internal	 market,	 which	
needs	to	be	eliminated.		
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One	such	example	is	Low	Value	Consignment	Relief	(LVCR),	a	provision	in	EU	tax	law	
that	allowed	member	states	to	forego	sales	tax	on	items	posted	from	one	country	to	
another.	LVCR	was	intended	to	reduce	administration	and	prevent	perishable	items	
that	cost	less	than	£18	being	held	up	in	customs.	But	in	1996,	the	relief	was	widened	
to	allow	any	small	item	sold	in	the	UK	to	be	posted	from	the	nearby	Channel	Islands,	
with	no	VAT	payable,	creating	an	extra	15	or	20	per	cent	margin	for	the	retailer.	 It	
still	exists	in	Finland.	

Unlike	a	change	in	direct	taxation,	which	requires	unanimity	from	the	EU’s	Member	
States,	 Article	 116	 of	 the	 Treaty	 can	make	 this	 change	 by	 qualified	majority	 i.e.	 if	
two-thirds	 of	 the	 Member	 States	 agree.	 It	 remains	 to	 be	 seen	 whether	 the	
Commission	will	be	successful	 in	utilizing	this	 little-used	provision.	 It	 tried	to	use	 it	
last	year	to	impose	a	digital	tax	on	the	tech	platforms,	but	did	not	succeed.			

	

Dr	Liza	Lovdahl	Gormsen	

	
	
	
	
	


